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MEMORANDUM TO MUNICIPAL CLIENTS

TO: BOARD OF SELECTMEN/MAYOR/TOWN AND CITY COUNCIL
TOWN MANAGER/TOWN ADMINISTRATOR/EXECUTIVE SECRETARY
CITY AND TOWN CLERK
PLANNING BOARD
ZONING BOARD OF APPEAL

Re: Certificates of Constructive Approval

We are often asked what a city or town clerk should do when presented with a request to

~ certify the constructive approval of a subdivision plan or a zoning petition. This memorandum

will address the different procedural requirements for obtaining certificates of constructive
approval under the Subdivision Control Law and the Zoning Act. The memorandum will also
outline the factual inquifies which a municipal clerk should make before issuing a requested
certification.

Both the Zoning Act and the Subdivision Control Law specify time limits within which a

- permit granting authority or planning board must make and file its decision with .respect toan
‘application before it. A board’s failure to comply with the specified deadlines will usually result

in a “constructive approval,” i.e., the requested action will be deemed to be granted by.virtu.e qf
the permit authority or planning board’s failure to act within the applicable, statutory time limit.

Constructive approvals are not automatic, however. In order to effectuate a constructive

" approval, the applicant must obtain a certification from the municipal clerk that a decision on the

matter was not timely made in accordance with the relevant statutory provisions. The procedures
to be followed for obtaining the necessary certification under the Zoning Act and the Subdivision
Control Law are set forth in these statutes. As discussed below, unless the applicable procedures
are followed correctly, a constructive approval may not become effective and a certification may .
not be required. - ”

Certificates under the Zoning-Act

Massachusetts General Laws, Chapter 40A, §15 provides that failure of a board of
appeals to'make a decision in regard to either a variance petition or an appeal under G.L. c.40A,
&8 within one-hundred (100) days after the date of filing of the petition or appeal (or within an
extended time as may be provided in a written agreement between the board and the applicant
and on file with the city or town clerk) will be deemed to be a grant of the appeal or petition. A
similar provision is contained in G.L. c.40A, §9 with respect to applications for special permits.

Under §9, the failure of the special permit granting authority to file its decision within 90 days
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from the close of the public hearing on the special permit vapplication (or an e.lgreed upon
extended time, if applicable) will be deemed a constructive grant of the special permit.

When a constructive grant of zoning relief occurs, the Zoning Act requires that the
municipal clerk issue a certificate to the applicant stating the date of the constructive approval,
the fact that the board failed to take final action, and that the approval resulting from such failure
has become final. The statute further provides that such certificate is to be issued, however, only
after certain events have occurred. Specifically: :

e the petitioner must give written notice to the city or town clerk, within fourteen days from
the expiration of the applicable deadline, that there has been a constructive approval and
that notice of such approval has been mailed to all parties in interest;

e the petitioner must mail the notice to the parties in interest, and include in the notice a
statement that appeals, if any, shall be taken pursuant to G.L. c.40A, §17 and shall be
filed within twenty days after the date the city or town clerk received the petitioner’s
notice that the board failed to act within the prescribed time frame (“the 20-day appeal
period™); and then, ‘ ’ ‘

e ecither the 20-day appeal period must expire without a notice of appeal having been filed,
or if an appeal is taken, the clerk must have received certified records of the court in
which the appeal is adjudicated that the constructive approval has become final. G.L.
c.40A, §§ 9 and 15. It should be noted that an applicant’s failure to follow the statutory
notice requirements will nullify a constructive approval. See Uglietta v. City Clerk of
Somerville, 32 Mass. App. Ct. 742 (1992).

Before issuing a certificate of constructive approval for zoning relief, the municipal clerk
should carefully verify: ‘

(1)  The actual date of the original filing of the petition or appeal with the
municipal clerk’s office;

2) Whether there was an extension of the statutory deadline by agreement;

(3) Thatthe ‘applicable statutory deadline or extended deadline has, in fact,
expired without board action; -

(4)  That the notice of constructive approval itself has been timely filed, and
includes a statement that notice has been mailed to the parties in interest;

o) That proper notice was, indeed, mailed to the parties in interest; and

e : (6)  That twenty days has elapsed from the date of notice without any appeal
o having been taken under G.L. ¢.40A, §17; or, if an appeal was filed, that
certified court records confirming the constructive approval have been
received in the clerk’s office. ' '
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A certificate of constructive approval should not be issued until the municipal clerk is satisfied
that all these prerequisites have been met.

Certificates under the Subdivision Control Law

The Subdivision Control Law, like the Zoning Act, provides for issuance of certificates
of constructive approval of subdivision applications, as well as for issuance of certificates that a

‘plan is entitled to endorsement as “approval under the subdivision control law not required”

(“ANR”). Under G.L. c.41, §81U, the failure of the planning board to both take final action on
an application for subdivision approval and file a certificate of that action with the municipal
clerk within the applicable statutory deadline, or such further time as agreed upon by the
applicant and the board, will be deemed an approval of the application.

In the case of approval of a subdivision plan due to failure of the planning board to take
timely action, G.L. c.41, §81V mandates that the municipal clerk shall, after the expiration of
twenty days without notice of appeal to the court or, if an appeal has been taken, after receipt of
certified court records indicating that the approval has become final, issue a certificate stating:

e The date of the submission of the plan for approval.l
o The fact that the pIa:ming board failed to take final action; and
e That the approval resulting from such failure has become final.

The plan and certificate must then be delivered by the municipal clerk to the applicant.
G.L.c.41, §81V.

In two recent decisions, the Massachusetts Appeals Court and the Supreme Judicial Court
have held that constructive approval of a subdivision does not take effect automatically. The
applicant must timely seek issuance of the §81V certificate. If the clerk refuses to issue the
certificate, the applicant’s recourse is to bring an action in court seeking to compel the
certificate, but such action must not be “unduly” delayed. If the applicant fails to take the proper
and timely actions to obtain a §81V certificate, it will never take effect. Kitras v. Aquinnah, 453
Mass. 245 (2009); Dennis v. Planning Board of Winchester, 71 Mass. App. Ct. 179 (2008). '

Under G.L. c41, §81P,a planning board which fails to act on a plan submitted for ANR
endorsement, or fails to notify the municipal clerk of its action within twenty-one days after
submission of the plan to the planning board, “shall be deemed to have determined that approval
under the subdivision control law is not required” and “shall forthwith make such endorsement

{ Please note that pursuant to G.L. c.41, §810, the date of subfnission is the date the plan is received by the planning board,

\iihet?xer hand delivered at a meeting of the board or sent to the board by certified mail.
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on the plan.” Upon failure of the planning board to endorse the plan “forthwith,” the municipal
clerk “shall issue a certificate to the same effect,” .., that the planning board is deemed to have
determined that approval under the subdivision control law is not required.

An applicant is not entitled to an immediate, on demand, issuance of a certificate that a
plan has been deemed to not require approval by reason of the planning board’s failure to timely
act upon the plan. The issuance of a certification under §81P is not a mere formality and is not
automatic. As discussed above, the municipal clerk must at the very least, have an opportunity
to investigate whether or not the planning board has not, in fact, taken timely action and, if it has
not, whether the board has already endorsed the plan or is due to endorse the plan at its next
meeting. There is also no statutory deadline for issuance of a certificate following a constructive
ANR determination, in my opinion. If the municipal clerk does not issue the requested
certificate within a reasonable time, or if the municipal clerk declines to issue the requested
certificate, the applicant may file a law suit to obtain an order for the certificate to issue. If
appropriate, the court will either compel the endorsement or compel the issuance of the
certificate.

As you can see, a claim of constructive approval often involves a rigorous review of all
relevant facts concerning the application’s history before a municipal clerk may make an
informed determination as to whether a certificate of constructive approval is appropriately
issued. In order to avoid unnecessary litigation, we recommend that the municipality seek legal
advice as soon as a request for certification is received by the municipal clerk.

Very truly yours,

C Cattn

Judith C. Cutler
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